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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff and Respondent,

V.

CALVIN LAMONT PARKER,
Defendant and Appellant.

CAPITAL CASE

No. S113962

(Superior Court
No. 154640
San Diego County)

APPELLANT’S OPENING BRIEF

STATEMENT OF APPEALABILITY

This is an automatic appeal from a judgment of death. (Pen. Code,

§ 1239.)! The appeal is taken from a judgment which finally disposes of all

issues between the parties.

* %k sk ok ok Xk

1 All further statutory references are to the Penal Code unless otherwise

indicated.



STATEMENT OF THE CASE

A. Arrest and Charges.

On Tuesday, August 15, 2000, appellant Calvin Lamont Parker was
arrested at his apartment in San Diego. (Prelim tx., p. 42% 34 RT 4112-
4115.)

A felony complaint was filed on August 17, 2000, charging him with
the murder of Patricia Gallego on or about August 12, 2000, in violation of
Penal Code section 187, subdivision (a), and alleging the following special
circumstances: by means of lying in wait (Pen. Code, § 190.2, subd.
(a)(15)); while engaged in the commission and attempted commission of
rape (Pen. Code § 190.2, subd. (2)(17)); while engaged in the commission
and attempted commission of sodomy (Pen. Code § 190.2, subd. (a)(17));
and that the murder was intentional and involved the infliction of torture.

(Pen. Code § 190.2, subd. (2)(18)). (1 CT 1-3.)

Also on August 17, 2000, appellant was advised of his rights (1 CT
4), and arraigned on the charges that same day. He entered a not guilty
plea, bail was denied, and the Public Defender was appointed to represent
him. (2 RT 1-2; 11 CT 2430.) Two media requests to permit still and
television photography and audio recording in the courtroom were filed and
granted. (1 CT 7-8, 1 CT 10-12.) Additional media requests were made
and generally granted throughout the trial proceedings.

At a status hearing on August 24, 2000, appellant was advised of and
waived his right to have a preliminary hearing within 60 days, and the

preliminary hearing was set for October 5, 2000. (11CT 2431.)

2 The preliminary hearing was reported in a 143 page transcript which is
separate from the trial record; it will hereafter be designated “Prelim. Tx.”
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A motion to continue the preliminary hearing was filed October 3,
2000, stating that the discovery received thus far was incomplete, and that
the Public Defender intended to re-assign the case to a different attorney.

(1 CT 19-21.)

B. Preliminary Hearing.

The preliminary hearing was held on February 22, 20012 (11CT
2438.) The following witnesses testified: Detective James Hergenroeather
of the San Diego Police Department (Prelim. Tx. 2 et seq.), San Diego
County Deputy Medical Examiner Christopher Swallwell (Prelim. Tx. 58 et
seq.), San Diego Police Department criminalist Shawn Montpetit (Prelim.
Tx. 81 et seq.), handwriting expert David Oleksow (Prelim. Tx. 95 et seq.),
and Detectives Michael Ott (Prelim. Tx. 116 et seq.), and William Holmes
of the San Diego Police Department (Prelim. Tx. 139 et seq.). Various
exhibits were received. (1 CT 47.)

Defendant/appellant Calvin Parker was held to answer on the murder
charge, and the special circumstances were found sufficient to proceed. (11
CT 2438.) Arraignment on the Information was set for March 28, 2001.

(11 CT 2438.)

C. Pretrial Motions and Litigation.

The Information was filed on March 27, 2001, charging
defendant/appellant Calvin Lamont Parker with murder (Pen. Code, § 187),
and special circumstances of murder for financial gain (Pen. Code, § 190.2,
subd. (a)(1)), intentionally killing by means of lying in wait (Pen. Code,

§ 190.2, subd. (a)(15)), murder while engaged in the commission and

attempted commission of rape (Pen. Code, § 190.2 (a)(17)), and intentional

3 The preliminary hearing was reported in a 143 page transcript which is
separate from the trial record; it will hereafter be designated “Prelim. Tx.”



murder involving the infliction of torture (Pen. Code, § 190.2 (a)(18)).
(1 CT 48-49.)* The torture special circumstance would later be dismissed

on appellant’s motion under section 995. (See 1 CT 59.)

Appellant Parker was arraigned on the information on March 28,
2001. He entered a plea of not guilty and denied the special circumstance

allegations. (11 CT 2440.)

At the status conference on May 23, 2001, defense counsel requested
a trial date the second week of November, and the case was assigned to
Judge Michael Wellington for all purposes. (3 RT 303-304; 11 CT 2441.)
The People announced the intention of seeking the death penalty, and
appellant entered an open time waiver for trial. (3 RT 303-304, 11 CT
2441.)

On May 29, 2001, the defense filed a Motion to Set Aside the
Information Pursuant to PC Penal Code section 995. (1 CT 59-77.)° The

motion was later granted as to the torture special circumstance allegation

only. (1 CT 59.)

On June 12, 2001, the District Attorney filed its Notice of Evidence
in Aggravation Pursuant to Penal Code section 190.3. (1 CT 101-102.)

Also on June 12, 2001, a Declaration of David L. Oleksow in
Support of Taking Exemplars from Defendant Calvin Parker was filed by

4 The Information notes that the torture-murder special circumstance was
dismissed pursuant to section 995 on January 24, 2002. (1 CT 48-49.)

3 On December 17, 2001, the District Attorney responded with the People's
Opposition to Defense Motion to Dismiss Under PC 995; Points and
Authorities in Support Thereof. (2 CT 275-290.)

The defendant’s Motion to Set Aside the Information Pursuant to PC 995

was amended with a handwritten notation stating, “Granted as to PC 190.2
(a)(18) torture spec. alleg [sic] only.” (1 CT 59.)




it

the District Attorney. (1 CT 79-88.) The defense filed its Opposition to
People’s Motion for Additional Exemplars, an application shortening time
due to the DA’s late filing, and declaration of counsel on June 19, 2001. (1
CT 90-100.) The hearing was held on June 20, 2001: the District Attorney
was ordered to provide discovery; the witness was to advise the defense
what language he wanted in exemplars, and what documents feature that
language. (5 RT 361-519; 11 CT 2444.) Further proceedings on the
exemplars were ordered for June 29, 2001; the trial date remained
November 2, 2001. (11 CT 2444.) The additional proceedings regarding
the handwriting exemplar were rescheduled to July 5, 2001. ‘(11 CT 2445.)

The defense filed an Opposition to People’s Motion for Additional
Exemplars from the Defendant on June 28, 2001, appending numerous
writings, arguing that the additional exemplars were sought not for
identification purposes, but to highlight certain phrases in the writings.

(1 CT 104-152.) On July 3, 2001, the District Attorney filed a Notice of
Motion and Motion for Order Directing the Defendant to Submit to the
Taking of a Handwriting Exemplar, with supporting authorities and a
declaration. (1 CT 153-162.) At the hearing on July 5, 2001, regarding
handwriting exemplars sought by the District Attorney (5 RT 402-519; 11
CT 2446), the trial court issued an Order that Defendant Provide
Handwriting Exemplars (1 CT 167), but stayed the order until July 27,
2001, to permit the defense to seek a writ. (11 CT 2446.)

On July 13, 2001, the defense filed a Notice of Motion and motion to
continue the trial pursuant to Penal Code section 1050. (1 CT 170.) This
motion was addressed at a status conference on July 16, 2001, at which
appellant Mr. Parker also indicated a desire for self-representation. The
motion for continuance was granted, with trial anticipated to begin on

March 22, 2002; Mr. Parker was advised against self-representation, and



that issue was continued for two weeks; and proceedings regarding the
handwriting exemplar were to continue on July 31, 2001. (RT 6 RT 520-
546, and 6 RT 558-572; 11 CT 2447-2448.) On July 23, 2001, an order
from the Court of Appeal was filed, denying the defendant’s Petition for
Writ of Mandate without opinion. (1 CT 176.)

At the status conference on July 31, 2001, the trial court addressed
defendant/appellant’s request for self-representation, which was withdrawn.
(7 RT 573-600; 11 CT 2449.) Handwriting exemplars were to be produced
after the proceeding that day. (7 RT 573.)

At the November 6, 2001 status conference, the Public Defender
sought various subpoenaed documents, and expressed concerns about the
non-receipt of items of discovery as well as the great quantity of discovery
in the case. The District Attorney was ordered to file a status notice with
the court by November 14, 2001, indicating what requested discovery items
have been produced, and why any requested items have not been produced.
(8 RT 601-631; 11 CT 2452-2453.) On November 14, 2001, the District
Attorney wrote the trial court, indicating that video and audio tapes were

being copied per court order. (1 CT 203.)

On November 30, 2001, the defendant’s Motion for Discovery was
filed (PD Motion 2; 1 CT 214.) The People's Response to Defendant's
Discovery Motion and People's Request for Reciprocal Discovery was filed

on December 14, 2001. (2 CT 259-274.)

The defendant’s Motion to Exclude 1995 Conversation was filed On
December 3, 2001. PD Motion 3, 1 CT 243; DA response at 4 CT 911.)
Also filed that date by the defense were a Notice of Motion and Motion that

Defense Motions Include Both California and Federal Constitutional



Grounds filed (PD Motion 4; 2 CT 25 1-252)% and a Notice of Motion and
Motion Requesting Notice of Intended Evidence in Aggravation (PD
Motion 5; 2 CT 253-256).2 On January 31, 2002, the District Attorney filed

a second notice of evidence in aggravation. (3 CT 637.)

On December 17, 2001, the People's Opposition to Defense Motion
to Dismiss Under PC 995; Points and Authorities in Support Thereof was
filed (2 CT 275-290); this was in response to the Motion to Set Aside the
Information Pursuant to PC 995, filed over 6 months earlier on May 29,
2001. (1 CT 59-77.)% On January 23, 2002, the defense filed a
Supplemental Argument in Support of Defendant's Motion to Dismiss. (PD
motion 1; 3 CT 589-591.)

A discovery hearing was held on December 19, 2001, as defense
counsel were having difficulty obtaining discovery and viewing evidence;
the trial court ordered that all requested items [absent no. 31, “the NBC
tapes”] be produced by January 2, 2002, with further proceedings, if
necessary, scheduled for January 22, 2002. (9 RT632-633, 665-719; 11 CT
2454-2455.) An oral Marsden motion was made, heard in in camera sealed
proceedings (9A RT 634-664), and denied. (11 CT 2454.) The defense
filed a Request for Review of Specific Evidence Items, supported by

$ On January 31, 2002, the District Attorney filed Points and Authorities in
Response to Motion That Defense Counsel's Objections Be Based upon
Both California and Federal Constitutional Authorities. (3 CT 640.)

1 Also on January 31, 2002, the District Attorney filed a Second Notice of
Evidence in Aggravation Pursuant to Penal Code section 190.3. (3 CT
637.)

8 The untimeliness of prosecution responses posed difficulties for the
defense throughout these proceedings.



counsel’s declaration, on January 3, 2002. (PD Motion 6; 2 CT 291-296.)2
The People's Response to Request for Review of Specific Evidence Items
was filed on January 18, 2002. (2 CT 297-302.) On January 23, 2002, the
City Attorney filed a Response to Request for Review of Specific Evidence
Items on behalf of the San Diego Police Department, opposing the defense
request for a confidential location in which to view evidence. (3 RT 592-

598.)

During the pendency of these proceedings this case, the District
Attorney of San Diego had been working with producers of a proposed
television reality show intended to entertain the public with behind-the-
scenes stories of actual criminal prosecutions.u On January 22, 2002,
attorneys for the producers filed hundreds of pages of materials opposing
the motion, including a motion to quash the defense subpoena duces tecum;
a Notice of Motion and Motion to Quash Subpoena Duces Tecum Directed
to Specially Appearing Non-party Journalists (3 CT 519 et seq.); Notice of
Lodgment of Exhibit A in Support of Motion to Quash Subpoena Duces
Tecum Directed to Specially Appearing Non-Party Journalists (3 CT 550

2 A defense Index of motions as of J anuary 21, 2002, was filed on January
22,2002. (3 CT 587-588.)

10 1t is worth noting that in late January, 2002, the defense was faced with
formal opposition not only by the District Attorney, but also by the City
Attorney and (as described next) attorneys for the television production
company working with the District Attorney to produce television
entertainment about this very case. To call this prosecution “aggressive”
would be an understatement.

1 The NBC production team meant to produce and air a show called “Trial
and Error” (or “Trial and Punishment”). The defense had served a
subpoena duces tecum for videotapes recorded of prosecution matters
concerning this case during 2001, including DDA Daly’s presentation to
her superiors in support of the death penalty, and meetings between Ms.
Day and others about the case. (3 CT 562-563.)



et seq.); Appendix of Non-California Authorities (2 CT 303 et seq.); and a
Proof of Service (3 CT 547). On January 22, 2002, the same date, the
defense filed their a Brief in Support of Disclosure of Network TV
Videotapes. (PD Motion 7; 3 CT 561-583.) A Specially Appearing Non-
party Journalists' Reply to Defendant's Opposition to Motion to Quash
Subpoena Duces Tecum was filed on January 31, 2002. (3 CT 606-636.)

At a hearing on January 28, 2002, trial was rescheduled to begin on
April 12, 2002. The defense renewed the motion to review specific items
of evidence (PD Motion 6), and was ordered to prepare an order.
Remaining pretrial motions and discovery matters were set for February 6,
2002 (PD Motions 3, 4, and 7). The District Attorney was directed to
inform the defense by March 12, 2002, of which autopsy photos it intended
to use at trial. (11 RT 852-883; 11 CT 2459.)

Numerous matters were addressed on February 6, 2002. Counsel for
the non-party film production crew argued its motion to quash; and the trial
court indicated it would review the crew’s four video tapes, which were
marked as Court Exhibits 1 through 4and to be kept sealed.22 (12 RT 885-
914, 935-940, 959-974; 11 CT 2461-2463.)E The defense motion that

12 The four videotapes were are identified as follows: [1] Interview with
the victim’s mother; [2] Death penalty round table: meeting with
Pfingst/Thompson/Pippin (Presentation of Death); [3] Pfingst announces
death; and [4] Daly discusses case with Thompson.

L3 The prosecution provided one tape to the defense, of the interview with
the victim’s mother. (9 RT 684.) On February 7, 2002, having reviewed
the videotapes in camera, the trial court ordered that tape 1 be disclosed,
and tapes 2-4 remain sealed. (3 CT 649; 11 CT 2464.) Present appellate
counsel sought disclosure of those videotapes during the record correction
process, urging that they be provided as sealed material and that they would
not be disclosed absent further order from the court. (See, e.g., 41 CT 9247
[request in record correction motion; 41 CT 9299 et seq., motion regarding
(footnote continued on next page)



objections be deemed made on both state and fed constitutional grounds
was granted. (12 RT 932-935; 11 CT 2462.) An order was issued to permit
the defense to review items of evidence privately; the defense waived chain
of custody issues for the time they spend reviewing the material. (12 RT
941-948; 11 CT 2462.) A motion to unseal sealed portions of felony files
regarding Brenda Graves, the mother of Mr. Parker, was deferred. (12 RT
948-952; 11 CT 2462.) In response to the defense concern that they were
not timely receiving materials because the District Attorney was serving
them by mail, the District Attorney agreed to work with the defense to more
timely provide materials. (12 RT 954-957; 11 CT 2462.) A stipulation was
accepted, providing that the District Attorney would retain biological
samples for defense testing. (12 RT 974-975; 11 CT 2463.) The defense
requested the court’s assistance in locating missing dependency and

juvenile records, and the court agreed.’* (12 RT 975-978; 11 CT 2463.)

On February 22, 2002, the defense presented pretrial motions:
the Motion in Limine to Declare Death Penalty Imposed via PC 190.3
Unconstitutional (PD Motion 15,3 CT 711; DA response at 4 CT 861); a

(footnote from previous page)

videotaped exhibits].) The trial court initially intended to unseal the tapes
and making copies available to counsel (67 RT 8056, 8057), following the
court’s statement that there was nothing terribly secret about the tapes, to
which the District Attorney expressed agreement. (66 RT 8047; see 42 CT
9319.) The clerk of court then expressed disagreement with disclosure. (42
CT 9320.) Disclosure subsequently was vigorously opposed by the District
Attorney (42 CT 9334 et seq. [requesting withdrawal of the trial court’s
order of 2/4/11]), and counsel for the successors to the producers of the
proposed television show (42 CT 9248-9453); appellant responded to the
specially appearing non-party’s opposition of limited disclosure of the
videotapes for purposes of post-conviction review (42 CT 9471-9491); and
the request for disclosure was denied. (42 CT 9492-9494.)

12 The trial judge apparently previously served in juvenile court. (See, 62
RT 8001.)
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Motion in Limine to Ensure Fair and Impartial Jury (PD Motion 18, 3 CT
739; DA response at 4 CT 848); and a Motion in Limine to Exclude
Evidence re: Level Post Mortem GHB (PD Motion 19, 3 CT 743; DA
response at 4 CT 833).

Additional defense motions were filed on February 25,: including a
Motion to Exclude or Limit the Testimony of Norman Sperber, D.D.S. (PD
motion 8, 3 CT 657; DA response at 4 CT 891); a Motion in Limine to
Limit Victim Impact Evidence (PD Motion 9; 3 CT 670); Motion in Limine
to Exclude Application to CVPD (PD Motion 10; 3 CT 682; DA response
at 4 CT 914); a Motion in Limine to Exclude or Limit Photographs (PD
Motion 11, 3 CT 685; DA response at 4 CT 871); and a Motion in Limine
to Exclude "Pornography"” (PD Motion 12, 3 CT 698; DA response at 4 CT
882); Motion for Written Findings and Jury Unanimity Regarding
Aggravating Factors (PD Motion 13, 3 CT 705; DA response at 4 CT 850);
Motion in Limine in Support of Penalty Phase Burden of Proof Beyond a
Reasonable Doubt (PD Motion 14, 3 CT 708; DA response at 4 CT 841);
Motion in Limine for Full and Fair Hearing re Objections (PD Motion 16, 3
CT 720; DA response at 4 CT 843); Motion in Limine re Juror Script (PD
Motion 17, 3 CT 727; DA response at 4 CT 858); Request for Judicial
Notice of Orders and Records (PD Motion 20, 4 CT 773; DA response at 4
CT 887); Motion in Limine to Apply Witt and Witherspoon Standards in
Jury Selection (PD Motion 21, 4 CT 788; DA response at 4 CT 853);
Motion in Limine to Exclude Irrelevant Material (PD Motion 22, 4 CT 795;
4 CT 868); and a Motion in Limine to Preclude Argument in‘ Opening (PD
Motion 23, 4 CT 797; DA response at 4 CT 865). Also on February 25, the
prosecution filed an in limine motion to admit regarding pornography, and

crime scene photographs, and 911 tapes. (4 CT 801 et seq.)
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On March 7, 2002, the defense filed a Brief in Support of Admission
of Penalty Phase Documents (4 CT 819; DA response at 4 CT 961), as well
as a Reply with regard to the prosecution’s motion to admit People's
Motion to Admit 911 Tapes (4 CT 824) and a Reply regarding
pornography (4 CT 827). On March 12, the District Attorney filed
numerous documents opposing defense motions. (4 CT 833, 841, 843, 848,
850, 853, 858, 861, 865, 868, 871, 882, 887.) Additional prosecution
responses were filed on March 13 (4 CT 911, 4 CT 914) and March 29 (4
CT 961).

On April 2, 2002, testimony of Dr. Norman Sperber was taken in an
Evidence Code section 402 hearing; Dr. Sperber was a forensic dentist,
offering a “tool mark™ opinion that a mark on the victim’s back was caused
by handcuffs. (14 RT 1090-1158; 11 CT 2468) . On April 3, the trial court
ruled that Sperber was qualified as an expert to testify to that opinion. (15
RT 1165-1218; 11 CT 2470.)

Also on April 2, the trial court addressed various items of evidence,
reported on progress obtaining juvenile records, and defense motions 3, 9,
10, 11, and 16. (14 RT 1001-1164; 11 CT 2468.) On April 3, the trial
court ruled that defendant/appellant’s statements after arrest would not be
admitted, the defense objected to discussions of other cases and of 9/11,
and records of jailhouse informant Edward Lee were requested. (15 RT
1165-1334; 11 CT 2470.) Photographs and large quantities of allegedly
pornographic material — the trial court estimated 6-10 six to ten cubic feet
of material (16 RT 1337) — were discussed on April 4, and some of that
material was admitted over defense objection (16 RT 1481). (16:1335-
1484; 11 CT 2474.)

The review of photographs and alleged pornography continued on

April 5, 2002; the trial court also addressed defense motions 13, 14, 15, 17,

12



18 [withdrawn], 19, 20, 21, 22, 23, 24, and discovery matters; and the
parties stipulated that defendant’s mother did not have cancer, and he did
not visit her. (17 RT 1485-1647; 11 CT 2478.) On April 8, the jury
questionnaire was discussed. (18 RT 1648-1670; 11 CT 2482))

During proceedings on April 9, the parties addressed the
questionnaire, the marriage contract between defendant and the victim, and
allegations that the investigating officers — who were also the investigating
officers in the high-profile Westerfield case’® being prosecuted at the same
time — had committed misconduct. (18 RT 1671-1733; 11 CT 2484.) The
District Attorney had two internal files regarding those allegations. (18 RT
1723.) On April 11, the defense filed a Pitchess*® motion to discover
information about the misconduct of these officers (4 CT 1009; 5 CT
1060), an opposition to a Pitchess protective order (5 CT 1025), a demand
for discovery of Brady material in police officer personnel files (5 CT
1036). The District Attorney’s opposition to the Pitchess motion was filed
on April 16. (5 CT 1075.)

On April 15, 2002, prospective jurors were assembled and excused
until April 17. The questionnaire and discovery matters were discussed, as
were evidentiary matters, with the trial court admitted admitting certain
“morphed” pictures. The District Attorney was not prepared to proceed
with the Pitchess motion, but delivered to the court two internal files as
well as copies of the material previously disclosed by the trial judge in the

Westerfield case. (19 RT 1746-1838; 11 CT 2486.)

15 See, People v. (David Allen) Westerfield, S112691; San Diego Superior
Court case no. SCD 165805.

18 pitchess v. Superior Court (1974) 11 Cal.3d 531.
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Another set of prospective jurors assembled and were excused on
April 16. The trial court sealed Court Exhibits 10, 11, 12, 13, and 14,
materials relevant to defendant’s motions for disclosure under Pitchess and
Brady Xl There was additional discussion of the questionnaire, the marriage
contract, and evidentiary matters. (19 RT 1850-1855, 1870-1908, 1924-
1944; 11 CT 2488.) The District Attorney filed a list of potential witnesses.
(5 CT 1086.) On April 17, trial was continued for one week; prospective
jurors were thanked and excused; and some material was released in
response to the Pitchess and Brady motions. (20 RT 1945-1958, 2002-
2038; 11 CT 2491.)

Among the peculiar aspects of this case was the involvement of Jack
Shale, MD, JD, who interrogated defendant the night of his arrest, hoped to
use his new law degree to sit as second counsel for the prosecution, and
eventually was offered as a prosecution mental health expert concerning Dr.
Shale, and a continuance of trial was requested; the reporter’s that
transcript of these proceedings was then ordered unsealed and to be
provided to the prosecution. (11 CT 2490.) On April 17, defense counsel
alleged that Dr. Shale had come came in contact with a defense their expert,
Dr. Rogers (20 RT 1946-1955),; and that at time of appellant’s defendant’s
arrest, Shale had identified himself as a pro tem Deputy District attorney;
defense counsel stated that they were are appalled at his conduct with their

expert, who was expected to be a lynchpin witness (20 RT 1957).

On April 24, the District Attorney’s Office moved to quash
subpoenas duces tecum regarding Jack Shale (5 CT 1092); that office also
filed a response to the defense request for a hearing, arguing inter alia that

Dr. Shale acted without involvement of the D.A. office, and that the

17 Brady v. Maryland (1963) 373 U.S. 83.
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evidence was is insufficient that he attempted to improperly influence Dr.
Rogers. (5 CT 1106 et seq.; an DA interview of Dr. Rogers appears at 5
CT 1118-1216.) On April 25, the defense filed a Request for Sanctions
Including Dismissal of Penalty, Recusal of the DA, and/or Exclusion of
Witness Shale, together with extensive exhibits. (6 CT 1248 et seq.; the
prosecutor’s opposition is at 6 CT 1408 et seq.) Hearings regarding Dr.
Shale were held on April 29 (22 RT 2119-2198, 2207-2295; 11 CT 2500)
and April 30. (23 RT 2296-2493; 11 CT 2503.) Additional information
about Dr. Shale was disclosed on May 21 (26 RT 2628) and May 22. (7 CT
1576 et seq.)

Although the parties were most focused on Dr. Shale, additional
matters were also discussed during proceedings on April 24 (11 CT 2496)
April 29 (11 CT 2500), and April 30 (11 CT 2503). On May 2, the court
and parties discussed scheduling matters and various records; trial was to

begin on May 22. (24 RT 2494-2534; 11 CT 2507.)

On May 20, 2002, time qualification of jurors began, and various
evidentiary matters were discussed; the “professionally unhappy”
relationship between the prosecution and defense was noted (25 RT 2546).
(25 RT 2535-2613; 11 CT 2509.) On May 21, the prosecution remained
unsure if it intended to call Dr. Shale; juror hardships were considered; and
various items of evidence were discussed. (26 RT 2616-1838; 11 CT
2513))

As jury selection proceeded, additional discussions were held
regarding evidentiary matters and motions, May 22 (11 CT 2513), and May
24 (11 CT 2517). On June 13, the court ruled on the addressed remaining
motions and issues, including the admissibility of marriage contract, crime
scene? autopsy? photographs, and pornography, and items of evidence. (32

RT 3792-3914; 11 CT 2532.)
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D. Jury Selection.

Jurors were “pre-screened” by the Jury Commissioner and greeted
by the trial judge and counsel on May 20, 2002 and May 21, 2002; all who
passed screening were ordered to return on May 22. (11 CT 2510, 2512; 25
RT 2564-2565; 25 RT 2632-2663.)

On May 21, the trial judge emailed to counsel a statement he
intended to give prospective jurors about the facts of the case. (7 CT 1573;
see 7 CT 1600 for the judge's factual synopsis.) On May 22, the synopsis
was modified, and jury questionnaires were given to all prospective jurors.
(11 CT 2513; see 7 CT 1508, Juror Questionnaire, and sealed CT volume

35, cover sheets completed by jurors.)

On June 3, 2002, examination of potential jurors began with
prospective jurors 2-47 (11 CT 2522-2524) and examination of potential
jurors continued on June 4, with prospective jurors 48 through 98. (RT vol.
29; 11 CT 2525-2527.) On June 7, twelve jurors were selected and sworn,
as were four alternate jurors. (RT vol. 31; 11 CT 2529-2530.)

E. Guilt Phase.

The guilt phase of trial began on June 18, 2002. (33 RT 3915-4099;
11 CT 2536.) The trial court gave introductory instructions (33 RT 3921-
3925); and the deputy district attorney (33 RT 3921-3953) and defense
counsel (33 RT 3954-3973) gave their opening statements.’® The following
witnesses testified: Rubens Gallego, father of the victim, Patricia Gallego

(33 RT 3973-3980); Dale L. Kaler, who found the mattress from the

18 The bailiff advised the court judge that one juror noticed a discrepancy
between what a witness said and what the interpreter said. (33 RT 4032-
4034.) The court instructed jurors to accept the English translation of the
interpreter. (33 RT 4035.)
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victim’s bedroom (33 RT 3985-3995); Devon M. Comb and Jillian A.
Carrol, children who saw blood on the mattress (33 RT 3995-4000, 4000-
4003); Steve Gomez and Cuauhtemoc Topete, maintenance workers at a the
Petsmart location near where certain items of evidence were found in and
around a dumpster (33 RT 4003-4017, 4018-4023); Debra L. Derosiers,
who located a trash can that was later found to contain the victim’s body
(33 RT 4024-4031); San Diego Police Officer Phillip Franchina (33 RT
4035-4045) and Detective William B. Holmes (33 RT 4045-4071); and
Ilana M. Ivascu, who saw a man with U-Haul truck by the Petsmart
dumpster (33 RT 4071-4085.)

The prosecution case in chief continued on June 19 (34 RT 4100-
4295; 11 CT 2540), with testimony from: Gary A. Spencer, Carlsbad
Police Department, who responded to a call regarding a trash can (34
RT4100-4111); Detective Richard J. Carlson of the San Diego Police
Department, SDPD detective (34 RT 4112-4116); Christopher I. Swalwell,
deputy medical examiner (34 RT 4116-4266); and Charles Ijames, a former
roommate of appellant Parker who was at that time dating the victim,

Patricia Gallego (34 RT 4266-4294).

On June 20 (35 RT 4296-4516; 11 CT 2543), examination of
Charles Ijames continued (35 RT 4296-4316), and the following witnesses
were also called: Arlynn Charles Bove, a consultant, regarding fingerprint
comparisons and assembling exhibits (35 RT 4316-4322); Norman Sperber,
a forensic dentist, regarding marks on the victim’s body (35 RT 4322-
4418)"2; Timonthy Dwyer, a U-Haul dealer (35 RT 4418-4458); Beata

Karzi, Mr. Parker’s supervisor at Lenscrafters, where appellant was

L The admissibility of the testimony of Dr. Sperber was contested by the
defense, and the subject of numerous proceedings outside the presence of
the jury. See Argument 3.
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employed at the time of the killing in this case (35 RT 4458-4477); and
Emesto Lozano, a co-worker of appellant at from Lenscrafters (35 RT

4477-4495.)

The prosecution case continued on June 21 (36 RT 4517-4680; 11

CT 2546), with testimony from: Joshua S. Dubois, a boyfriend of appellant

Parker’s neighbor (36 RT 4518-4535); Victoria S. Niderost, employee at
Home Depot (36 RT 4536-4568); April K. Carey, employed by Wells
Fargo (36 RT 4568-4590); Gerardo Villa, a worker at a the Wells Fargo
Bank located in a Ralph's grocery (36 RT 4590-4604); Eudes De Crecy,
owner of a café where the victim worked (36 RT 4610-4616, 4623-4648);
Loic Vacher, another café worker (36 RT 4649-4655); Anna Ching, who
employed the victim at a Japanese restaurant (36 RT 4656-4661); and
Robert Morton, manager of a Chevron station (36 RT 4662-4676).

On July 24, 2002, the District Attorney presented the testimony of
Detective James F. Hergenroeather ( 37 RT 4691-4896), and numerous
items of evidence were introduced. (37RT 4681-4902; 11 CT 2549.) The
testimony of Detective Hergenroeather continued on July 26 (39 RT 4993-
5055), and was followed by the as well as testimony of criminalist Shawn
Monpetit (39 RT 5061-5113). (39 RT 4980-5120; 11 CT 2555.) Jurors
inquired whether they could visit other trials in progress (7 CT 1711, Jury
Note #2), and were instructed that it was fine for them to watch other trials.

(39 RT 5059).

The testimony of criminalist Shawn Montpetit (40 RT 5121-5172)

continued on June 27, and there was also as well as testimony of taken from

Jeri Wilkinson, a fraud investigator with Wells Fargo Bank (40 RT 5174-
5252); David L. Oleksow, a forensic document inspector (40 RT 5257-
5323); and jailhouse informant Edward L. Lee (40 RT 5329-5387). (40 RT
5121-5398; 11 CT 2558.)
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On June 28, the prosecution concluded with witnesses Leilani
Kaloha, who knew appellant Parker and related appellant’s his discussion
of marrying the victim (41 RT 5429-5449); and Marilyn Powell, who had
previously had an intimate relationships with Parker (41 RT 5450-5489);
and the People rested (41 RT 5493). The defense presented evidence from
Laura Balza, a neighbor in appellant Parker's apartment building (41 RT
5494-5517), and William Brady, a forensic pathologist (41 RT 5518-5624).
(41 RT 5399-5625; 11 CT 2561.)

The defense continued on July 1, 2002 (42 RT 5627-5812; 11 CT
2564), calling the following witnesses: Stephanie Ortiz, who had known
knew the victim Patricia Gallego via Charles Ijames, and testified to
Gallego’s wish to marry a United States citizen (42 RT 5626-5630);
Kristina L. Stepanof, a friend of Ms. Gallego, who related that Gallego said
she was paying her roommate to marry her (42 RT 5631-5644); Jack
Goldberg, an acoustics expert (42 RT 5645-5708); and Gene Rochambeau,
Jr., a classified ad manager (42 RT 5708-5732). The jury was excused at

the noon recess.

The defense concluded its case and rested on July 2 (43 RT 5813-
5958, 5990-5997, 6002-6051; 11 CT 2566), presenting the following
witnesses: San Diego Police Detective Mark Keyset (43 RT 5847-5882);
John Edwards, the public administrator who took custody of Ms. Gallego’s
property after her death (43 RT 5883-5923); Marilyn Powell, who
described the relationship between of [james and Ms. Gallego (43 RT 5918-
5923); San Diego Police Detective James Tomosovic (43 RT 5923-5932);
and Annie Lee, the mother of jailhouse informant Edward Lee (43 RT
5933-5957). Stipulations were presented regarding a computer (43 RT
5994-5) and that certain items had been were written by appellant Parker
(43 RT 5995). The jury was released until the following Tueﬁday.
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Guilt phase jury instructions were given on July 9, 2002 (45 RT
6244 et seq.), followed by the deputy District Attorney’s closing argument
(45 RT 6293 et seq.) and at the start of the defense closing argument (45
RT 6381 et seq; 11 CT 2573). On July 10, the defense closing argument
concluded, the deputy district attorney gave her rebuttal, concluding
instructions were given, and the jury began deliberating deliberations of
guilt. (46 RT 6411-6506; 11 CT 2575-2576; see 8 CT 1766-1851 for the
jury instructions given.) Deliberations continued on July 12 (47 RT 6507-
6508; 11 CT 2577), July 15 (47 RT 6509-6510; 11 CT 2578; see also jury
note # 7 and answer, 8 CT 1760-1762), July 16 (47 RT 6511-6534; 11 CT
2580; see also 8 CT 1764, Answer to Jury Note).

On July 17, 2002, defendant/appellant was found guilty of first
degree murder, and the special circumstances were found true. (47 RT

6535-6548; 11 CT 2585.)

F. Penalty Pretrial Matters.

Pretrial proceedings for the penalty phase were held outside the
jury’s presence on July 18 (48 RT 6549-6640; 11 CT 2582), July 22 (49 RT
6641-6789; 11 CT 2587), and July 23, 2002. (50 RT 6790-6955; 11 CT
2591.)

QG. Penalty Phase.

The penalty phase of trial began on July 24, 2002. (51 RT 6962-
6961, 51 RT 6973-7148; 11 CT 2595.) The District Attorney presented
victim impact witnesses Terzinha Ramos de Silva, the victim's mother (51
RT 7014-7026); Rubens Gallego, the victim's father (51 RT 7026-7031);
and Kristina Stepanof, the victim's friend (51 RT 7031-7036); and Exhibits
113-115. The defense presented mitigation witnesses: Laurence Parker,
Sr., appellant Parker’s the defendant’s father (51 RT 7042-7058); Frances

Gesiakowski, a social worker who testified about foster care placement of
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defendant Parker appellant and his siblings during his childhood (51 RT
7059-7095); and Ollie Lee, appellant’s aunt and his caretaker in early
childhood (51 RT 7096-7129); and the defense introduced exhibits S, U, T,
and W, reading portions of exhibit S (social service and juvenile records

regarding appellant were read into the record).

The defense presented additional testimony on July 25: John W.
Breen, appellant’s foster brother of Calvin Parker (52 RT 7153-7199); Eva
L. Nunn, appellant’s foster mother (52 RT 7200-7261); and Javonica
Gonzoles, Parker's sister (52 RT 7261-7326). (52 RT 7149-7371; 11 CT
2598.)

On July 30, 2002, the defense case concluded with testimony of: Dr.
Marilyn Kaufhold, a pediatrician who testified about the long-term impact
of child abuse and neglect (53 RT 7385-7501); and Brenda Graves,
appellant’s Parker's birth mother (53 RT 7524-7529). The District Attorney
presented testimony in rebuttal, from Brenda Chamberlain, Parker’s former

girlfriend (53 RT 7554-7581).

Penalty phase instructions and argument were presented on August 1
August 2, 2002, and the jury began deliberations. (54 RT 7596-7755; 11
CT 2605.) The jury continued deliberating over six more days: on August
2 (11 CT 2607), August 5 (11 CT 2608), August 6 (11 CT 2610), August 7
(11 CT 2611-2612), August 8 (11 CT 2613-2614), and August 12. (11 CT
2615.) On August 6, the third day of deliberations, the jury asked to be
provided with a transcript of the testimony of Dr. Kauthold; the court
directed that the court reporter read that testimony to the jury in the jury
room. (8 CT 1924, 1927; 11 CT 2611-2612.) The next day, all 12 jurors
signed a note indicating Jurors indicated they were “at a serious impass[e].”
on August 7. (8 CT 1927.) On August 8, the court discussed the serious-

impasse note with the jurors and directed them to send the court their
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written questions, which the jury subsequently did, in a three-page
document with nine questions. (54 RT 7772-7777; 8 CT 1928-1930.)
Following discussions with counsel (55 RT 7779-7825), the court
responded in writing to the jury’s questions (8 CT 1932-1934).

The jury returned a death verdict on August 12, 2002, after having
deliberated for 20 hours (not including the readback). (11 CT 2615.)

H. Post-Penalty Phase.

During penalty deliberations on August 12, 2002, Calvin Parker sent
a letter to Judge Wellington, requesting a new trial based on ineffective
assistance of counsel. (8 CT 1938.) The court provided copies of that letter
to both counsel for both sides, and appointed the Alternate Public Defender
to represent Mr. Parker on the new trial motion issues he had specified by
Mr. Parker. (11 CT 2616.) The Public Defender Office was not relieved of
representation, and attended proceedings regarding the allegation of
incompetence. (See, e.g., 56 RT 7840-7854; 11 CT 2618.) The court
confirmed that Mr. Parker would not be waiving any appellate remedies by

pursuing these allegations. (56 RT 7850-1.)

On October 4, Mr. Parker provided the trial court with another letter
detailing various allegations and stating he wished to be heard in lieu of the
Alternate Public Defender, whom he alleged was burdened by a conflict of
interest. (8 CT 1953 et seq.) Mr. Parker then advised the court that he had
no problem with Alternate Public Defender that counsel representing him,
but that he wished to submit his own lengthy motion to the court. (57 RT
7855-7871; 11 CT 2620.)

At further proceedings on December 13 and 16, 2002, the Alternate

Public Defender advised that no motion for new trial based on Mr. Parker’s

allegations would be filed. (RT 58 RT 7872-7888, 7889-7912; 11 CT
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2622, 2623.) However, Mr. Parker wished to file his own motion; the
motion was sealed and provided only to his appointed counsel, Mr. Gates.

(8 CT 1971.)

On January 7, 2003, the public defender conveyed Mr. Parker’s
request that a hearing be held on his allegations, the contents of which
counsel would could not possibly endorse. (60 RT 7913-7920; 11 CT
2624.) The trial court unsealed Mr. Parker’s personal handwritten
document alleging inter alia ineffective assistance of counsel, prosecution
misconduct, and witness tampering, and filed it in the public record. (9 CT
1977-2063.) At further proceedings on January 13, Mr. Parker was
permitted to express his views at some length, and the trial court concluded
there was no basis for further action. (61 RT 7921-7952; 11 CT 2625.)

L. Motions for New Trial and Modification of Verdict;
Sentencing.

On January 29, 2003, an Automatic Motion for Modif"lcation of
Penalty was filed by appellant’s counsel. (9 CT 2064.) Defense counsel
also filed a Motion for New Penalty Phase Trial on January 31, 2003. (9
CT 2072.) The deputy District attorney filed oppositions to these motions
on February 10, 2003. (9 CT 2081 et seq.; 9 CT 2086 et seq.; 9 CT 2091 et
seq.; 9 CT 2091 et seq.; 9 CT 2109 et seq.) A letter from Calvin Parker
appellant to Judge Michael Wellington was filed on February 21, 2003. (9
CT 2101 et seq.)

On February 24, 2003, the motions for new trial and modification of
sentence were heard and denied, and Mr. Parker was formally sentenced to
death. (62 RT 7953-8021; 10 CT 2421; 11 CT 2625.1.) Two sets of
materials from Mr. Parker personally were marked as Court Sentencing

Exhibits 1 and 2. (9 CT 2116-2162; 10 CT 2163 et seq.) The trial court’s
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written Statement of Reasons for denying the motion to modify the death

sentence was entered into the record. (10 CT 2426 et seq.)

STATEMENT OF FACTS
A. Introduction.

This is not a case where there is a question about identity of the
perpetrator. Calvin Parker indisputably killed his roommate Patricia
Gallego between August 10 and August 12, 2000. The questions in this
case have always involved the level of criminal liability, and the

appropriate punishment.

B. QGuilt Phase.

1. Prior to Offense.

The prosecution’s first witness was Ruebens Gallego, the father of
Patricia Gallego, testifying via a Portugese interpreter. (33 RT 3973.) She
was born August 27, 1970, and raised in Sao Paulo, Brazil, where she
learned English as a child. (33 RT 3974-5.Y2 Ms. Gallego always wanted
to go to the United States; she became a flight attendant based in Los
Angeles in 1996. (33 RT 3976-7.) They kept in touch by email and phone;
he last saw her alive in February, 1999, when she visited Brazil. (33 RT
3977.) The father planned to visit in August, 2000, but had to change his
flight. When he called her apartment on August 14 to say he was not
coming that day, he learned that she had been killed. (33 RT 3977-9.)

On cross-examination, Mr. Gallego testified that the Portugese term

“nojiento” means dirty or disgusting. (33 RT 3980.)

20 Mr. Gallego identified People’s Exhibit 1, a photograph of Patricia
Gallego and her childhood dog. (33 RT 3975.)
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Charles Ijames testified that in about 1997, his former roommate
introduced him to Calvin Parker, and he and Parker became roommates. (34
RT 4268.) Earlier in 1997, he met Patricia Gallego through upstairs
neighbors who were Brazilian, and he started dating Gallego; Parker and
Gallego met when she visited the apartment. (34 RT 4269-71 P Ms.
Gallego was a loner, a hard worker, and she spoke English well but was not
comfortable with it. (34 RT 4272.) They had a normal sex life. (34 RT
4273.) The relationship was off and on, and ended around July 4, 1998.
(34 RT 4275.) She moved to his apartment after the Brazilians asked her to
leave, but he eventually asked her to move out because of his religious
convictions. (34 RT 4276-7.) Ms. Gallego went back to Brazil; he and
Parker remained roommates until November, 1999. (34 RT 4278-79.)
Parker did not have a car; he rode a bike, and [james vaguely thinks that
Parker locked the bike with handcuffs. (34 RT 4280-81.) Ijames wrote
songs and poems, and Parker wrote poems or songs about politics, love,
and despair. (34 RT 4281-84.) Parker dated an older woman named
Marilyn Powell. (34 RT 4282.)

On cross-examination, Mr. Ijames testified that he met Parker in the
Navy in 1991, when both served on the USS Port Fisher. Ijames lived with
Parker and Parker’s then-girlfriend Brenda Chamberlain for a while in
1994; after his discharge in 1995, he dated Ms. Gallego. (34 RT 4285-86.)
He had an intimate relationship with Gallego when Parker was his
roommate. (34 RT 4287.) In the Spring of 1998, Gallego stayed in the
apartment he shared with Parker; he broke the relationship off by July,
1998. (34 RT 4290-91.) Ijames was aware that Gallego wanted to become
a United States citizen. (34 RT 4291.) Gallego returned to the U.S. in

2L Mr. Jjames identified People’s Exhibit 25, a photograph of him and
Gallego taken when they were dating. (34 RT 4273-4.)
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1999, and Ijames introduced her to his friends Stephanie Ortiz and Kristina
Stepanof; she live with them. (34 RT 4293.) Gallego was interested in
poetry. (35 RT 4299.) Gallego and Parker were private people; the three of
them rarely socialized. (35 RT 4305.) Ijames never met Parker’s family.
(35 RT 4306.) He cannot remember Parker ever locking his bike with the
handcuffs. (35 RT 4309.)

On redirect examination, [james that Parker told him about Gallego
proposing a marriage arrangement for $5000, which he understood to be a
business transaction and not for love. (35 RT 4312.) That would have been
about the early summer of 1998; Gallego loved Ijames at that time. (35 RT
4313,4315.)

Eudes DeCrecy was the owner of Café Chloe in La Jolla; he had
owned it for a year by August, 2000, and Patricia Gallego was one of his
first employees. (36 RT 4610.)2 Ms. Gallego began as a waitress, then
became the bakery manager; she was serious and he trusted her. (36 RT
4611.) She worked other jobs; but she came by the bakery almost every
day, just to check. (36 RT 4612-13.) Mr. DeCrecy walked female
employees to their cars if they worked late; he walked Ms. Gallego to her
car on August 10, 2000. (36 RT 4615.) On August 10™, Ms. Gallego
seemed stressed, tired, and unhappy. (36 RT 4623.) On cross-examination,
Mr. Decrecy recalled that when he hired her, Ms. Gallego had a student
visa; she liked the United States and wanted to live here. (36 RT 4637.)
While Ms. Gallego never told him of a plan to marry for citizenship, one of

her friends did; he does not recall if he told a detective that she was

2 Mr. DeCrecy identified Defense Exhibit A, a handwritten list of things
on the bakery menu. (36 RT 4640-41.)
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planning to marry on August 27. He asked if she was in love, and she said

no. (36 RT 4638.)

Loic Vacher worked at Café Chloe, managing the restaurant and
bakery; after the restaurant closed, he continued to do hiring, payroll,
banking, whatever the owner needed. (36 RT 4648-50.) He worked with
Ms. Gallego, and she did well. (36 RT 4651-52.) On Tuesday, August 15,
he got a call from Ms. Gallegos’ roommate saying she had left for Brazil

due to an emergency, and that she would be back. (36 RT 4653.)

Anna Ching owned two Japanese restaurants; Patricia Gallego
worked at both, as a waitress, bussing tables, and as a hostess. (36 RT
4656-57.)2 After a morning shift on August 10, 2000, Ms. Gallego did not
show up again, which was unusual. (36 RT 4658.) She got a call a few
days later from Ms. Gallego’s roommate, saying she had to go to Brazil

because her mother had an accident. (36 RT 4659.)

In August, 2000, Beata Karzi was general manager of the
Lenscrafters store at Fashion Valley Mall. (35 RT 4459.) Calvin Parker
was one of her best employees. He had been working there for about 3
months, when he requested time off in a letter, and said his mother was
dying. (35 RT 4461.) She received the letter before her vacation in July,
perhaps around the 239 or 26™. (35 RT 4462.)* They discussed his

mother dying, and she arranged his schedule so he could be off work

2 Ms. Ching’s daughter, Sabrina Steiman, also worked at Yakimoto as a
manager. (36 RT 4660.)

24 Ms. Karzi identified People’s Exhibit 30, a letter marked “Beata,” and
Exhibit 31, an enlargement of that letter. (35 RT 4463-64.) Exhibit32is a
page from a calendar, on which she marked Mr. Parker’s time off. (35 RT
4467.) Exhibit 33 is Mr. Parker’s timecard, reflecting a return to work on
August 14. (35 RT 4469.)
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August 7 through 12. (35 RT 4466.) On cross-examination, she recalled
that Mr. Parker rode his bike to work; she did not recall seeing any
handcuffs on his bike. (35 RT 4473.)

Ernesto Lozano was the floor supervisor at Lenscrafters, and he
worked with Calvin Parker for about a month before August 14, 2000. (35
RT 4478-79.) He thought Parker requested too much time off, given that
he was a relatively new employee, but agreed to grant the request after
seeing the letter. (35 RT 4479.)%2 Mr. Parker’s last day of work before his
break was August 6; he returned on August 14. (35 RT 4483.) Mr. Lozano
never saw handcuffs on Mr. Parker’s bike. (35 RT 4486.)

The parties stipulated that if Eva Nunn was a witness, she would
testify that she is the foster mother of the defendant, Calvin Parker; in the
summer of 2000, Mrs. Nunn lived in Texas; in the summer of 2000, Miss
Nunn was neither diagnosed with cancer, nor suffering from any cancerous-
related medical condition; and that the defendant had not seen or spoken to

his foster mother, Eva Nunn, for at least three years. (35 RT 4495-96.)

Leilani Kaloha was a friend of Calvin Parker, beginning in 1997.
(41 RT 5429.) Mr. Parker had a romantic interest in her, but they were just
friends. (41 RT 5430.) She spoke with Parker by telephone in April, 2000,
and he said that he and Ms. Gallego were going to live together so their
upcoming marriage would look believable. (41 RT 5431.) Parker did not
express special feelings for Ms. Gallego; later, before August, Parker told
her the marriage was off. (41 RT 5432.) Parker rode a bike; she never saw
him with handcuffs. (41 RT 5437-39.)

2 Mr. Lozano printed the timecard form marked Exhibit 33. (35 RT
4480.) Exhibit 34 is an enlargement of that form. (35 RT 4482.)
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Marilyn Powell met Calvin Parker in 1998, and their friendship
became a sexual relationship between April and August, 1998; he
sometimes spent the night at her place. (41 RT 5450-51.) His friendship
served a purpose, but really they had nothing in common. (41 RT 5459.)
She remembers that Mr. Parker used handcuffs to lock his bike. (41 RT
5459-60.) After they broke up, she saw him on Christmas Eve, 1998, and
when she had a yard sale in February, 2000; she also saw him occasionally
riding his bike. (41 RT 5461-62.) On July 18, 2000, they spoke on the
phone, and she noted it in her diary®®; Mr. Parker was upset because Ms.
Gallego had backed out of the marriage arrangement they had. (41 RT
5463-65.) Ms. Powell’s interpretation was that Gallego and Parker’s
marriage arrangement was not romantic, and that they were living together

so it would look real. (41 RT 5466.)

2. Discovery of the Offense.

Dale Kaler testified that on August 13, 2000, at about 8:00 a.m., he
was going to retrieve a chain saw borrowed by a neighbor, Scott Carroll,
when he saw a mattress lying on the road by the neighbor’s fence. (33 RT
3986.)2Z He did not think anything of the mattress at the time, but later his
daughter and Mr. Carroll’s set up a lemonade stand; the girls picked the
mattress up and noticed blood. (33 RT 3990.)2 Mr. Carroll called the
Sheriff, but officers did not come until that night; they said the detectives
would come, but they didn’t. (33 RT 3992.) Mr. Carroll cqlled the San

26 A page from Ms. Powell’s diary, dated July 17-19, 2000, was marked
Defense Exhibit J. (41 RT 5468.)

21 Mr. Kaler identified People’s Exhibit 2, three photographs of the
mattress (33 RT 3986-8), and Exhibit 3, a large map of the San Diego area.
(33 RT 3988.) He also identified Exhibit 4, a mattress cover removed from
the mattress and sealed in plastic. (33 RT 3991.)

28 A defense objection to hearsay was overruled. (33 RT 3990.)
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Diego police three days later, after the incident was on the news; Det.

Hergenroeather came and they collected the mattress. (33 RT 3992-3.)

On cross-examination, Mr. Kaler testified that when the girls first
reported the blood, they had already propped the mattress up against the
fence. (33 RT 3994.)

Devon M. Combe (33 RT 3995-9) and Jillian A. Carroll (33 RT
4000-2) testified that they set up a lemonade stand on August 14, 2000;
business was bad at the comner, so they moved the stand; and then they
discovered a mattress with blood on it. They told Devon’s mom, and later

the police.

Steve Gomez testified via Spanish interpreter that he went to work
about 6:30-7:00 a.m. on August 14, 2000, doing parking lot maintenance at
the Petsmart store. (33 RT 4003-4.) He initially stated that his sister-in-
law dropped him off, then agreed with the prosecutor that he was driven by
his supervisor, Temo. (33 RT 4005-6.)2 Mr. Gomez had a habit of
looking in the dumpsters when he went to throw trash out; the store often
threw out pet supplies. (33 RT 4008.) He looked through some bags, and
saw fingers among other items. (33 RT 4009-11.) He called his supervisor,
Temo. (33 RT 4011, 4013.) The fingers looked like a woman’s, and they
looked black. (33 RT 4012.)

On cross-examination, Mr. Gomez testified that he did not put any
trash in the dumpster. He saw lighters and cigarettes, which he removed;
and when he tipped the bag on the side, a full bottle of water slipped out.
He did not remove other items. (33 RT 4014-15.)

2 Mr. Gomez identified People’s Exhibit 5, nine photographs depicting the
Petsmart lot and its dumpsters. (33 RT 4006.)
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Cauhtemoc Topete (also known as “Temo”) testified via
interpreter. (33 RT 4018.) On August 14, 2000, he dropped two workers
off at the Petsmart and went to another location. (33 RT 4019-20.) He got
a page about 7:15-7:30, and returned to Petsmart. (33 RT4020.) He looked
in the left dumpster, and saw two human fingers that appeared to be burned.
(33 RT 4022.) Mr. Topete told his employee not to move anything, and
asked the manager of Petsmart to call the police. (33 RT 4023.)

Debra L.Desrosiers testified that on August 14, 2000, she was
walking with a friend in her new subdivision when they noticed a trash can
wrapped with duct tape, in a ditch near the road. (33 RT 4024-5.) They
kicked it, and it seemed heavy; her friend lifted the lid a little, they saw
what looked like flesh and dark hair inside plastic, and they went to call
911. (33 RT 4026-7.22 The can was perhaps 20 feet from the road. (33
RT 4031.)

Phillip Franchina, a San Diego police officer, was dispatched to the
Petsmart on August 14, 2000, about 8:15-8:30 a.m. (33 RT 4036.) He
looked in the dumpster and saw a lot of trash. He spoke with Mr. Topete,
looked under yellow dishwashing gloves in the dumpster, and saw fingers;
he then called his supervisor. (33 RT 4037-8.) His supervisor called
homicide, and he set up crime scene tape. (33 RT 4038-9.)

William B. Holmes testified that he is a homicide detective
sergeant, supervising a team of four detectives and a forensic specialist.
(33 RT 4045.) His team responded to the call about fingers in the dumpster
behind Petsmart; and the next day, they were called back because a witness

saw a subject throw something toward planters to the west of the

30 Ms Derosiers identified People’s Exhibit 6, three photos of a trash can,
and Exhibit 7, a trash can sealed in plasic. (33 RT 4028, 4030.)
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dumpsters. (33 RT 4046-7.) He saw a human thumb, depicted in Exhibit 5,
photographs C and F. (33 RT 4048-9.)

At some point, he got a call about a body with no fingers found in
Carlsbad, but they felt confident the homicide was in San Diego. (33 RT
4049.) Despite objection, Det. Holmes testified that he has 28 years of
experience with handcuffs. He viewed photographs of the victim’s wrist
and back. (33 RT 4051.)*! Based on his suspicions, he called Dr. Skip
Sperber, a forensic dentist he had worked with before. (33 RT 4056.)

On cross-examination, Det. Holmes testified that he and detectives
Hergenroeather, Keyser, and Ott were members of the investigative team.
(33 RT 4057.) He did not recall if he called Dr. Sperber at home or at his
office, but told him of his suspicions and wanted him to compare marks to
handcuffs. (33 RT 4060-61.y2 He showed Sperber several varieties of old
handcuffs kept in a box in the property room, looking for items that had
nicks; he does not know how many or what kind Sperber took with him.
(33 RT 4062, 4070 .) The box of extra handcuffs is used for training; they
probably looked at 20-25 sets that day. (33 RT 4067-8.)

Det. James Hergenroeather, a homicide detective, responded to

Petsmart on August 14, 2000. (37 RT 4691-63.) It was his job to go in the

3l Det. Holmes identified People’s Exhibit 8, two autopsy photographs of a
left wrist (33 RT 4052); Exhibit 9, two autopsy photographs labeled
“handcuff mark comparison” (33 RT 4054); and Exhibit 10, two autopsy
photographs labeled “handcuff mark comparison” with overlay, depicting
the back. (33 RT 4054.)

32 No handcuffs linked to the defendant were found during the
investigation. (33 RT 4064.)
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dumpster to the south, where fingers had been found. (37 RT 46934.)2 171
items were catalogued from the dumpster; they are noted in his Crime
Scene Report, and include a brown plastic bag labeled "Ralph's" containing
2 yellow rubber gloves with red stains, 2 empty packages labeled, "Bic Sure
Start," 1 blue bar of soap with 1 US penny attached to it, 5 US pennies, 1
plastic top of a spray bottle, pieces of duct tape, 3 white paper towels found
wet, and 4 apparent fingertips that were burned. (37 RT 4696-97.)** At the
dumpster location, he was just sifting and looking for more body parts. (37

RT 4706.) |

They eventually transported the dumpsters to the Naval Training
Center (NTC); 7 fingers were found in the dumpster, and one on the ground
by the other dumpster. (37 RT 4708-09.) Also found in the dumpster were:
two cigarettes that had been lit but not smoked (37 RT 4710); a white bottle
labeled “Tile Action” (37 RT 4711); a bottle of water (/bid.); two Bic
lighters (37 RT 4712); a pack of cigarettes (37 RT 4713); a candy wrapper
and empty syrup bottle (/bid.); a Home Depot bag containing a shower cap
and packaging for dust masks (/bid.); a rusted single-edge razor blade
(Ibid.); a plastic bag containing a used roll of duct tape and 8 inch Ohio
Forge bolt cutters from Home Depot (37 RT 4714-15). Also found was a
black plastic bag containing: a banana peel; 1 piece of green wood; 1 blue
shirt; 1 empty 3 fluid ounce clear plastic bottle; one pair of tweezers; 2

empty plastic containers, two metal container tops labeled “Kraft handy

3 Det. Hergenroather described various photographs contained on a board
marked Exhibit 5, concerning the dumpster and items therein. (37 RT
4693-5.)

3 There is a great deal of confusion in this case about numbering of
evidence items collected by the police, and numbering of exhibits. (See,
e.g., 37 RT 4703, wherein the trial court notes different numbering
systems.)
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snacks"; 1 plastic file; 2 pieces of redwood; 1 plastic bag with 1 paper towel
that had apparently been partially removed; 1 white and yellow plastic
squirt bottle top; 1 brown wooden comb; 1 pink washcloth that was wet
when collected; 1 glass named "dazzling gold Estee Lauder; one 8-ounce
empty plastic bottle labeled "bath and body works body splash"; 1 green
toilet seat cover; 1 piece of label from the plastic labeled "aphrodisia ten
sticks"; 1 pair of blue denim pants labeled "Levi's." inside the pants was 1
tag labeled "waist 29, length 34"; and 1 metal hand drill labeled "Stanley."
(37 RT 4717-18.)2 When they were finished at the NTC, they took items
back to the police station and lab to examine them further. (37 RT 4725.)

After the detective got a call about the body, he went to the medical
examiner’s office; the body was in a green plastic trash can (Exh. 7), which
he has wrapped in plastic due to the smell. (37 RT 4726-27.)*% A scarf was
tied loosely around the victim’s neck; he has seen such items used before as
a gag. (37 RT 4752-3.) Vaginal swabs and samples were taken, and kept at
the police lab. (37 RT 4754.) A positive identification was made after
identification and her fingerprints were located in the Benecia St.

apartment. (/bid.)

He returned to the body with Dr. Sperber, after Det. Holmes asked
the doctor to examine the body. (37 RT 4755.) They got a pair of “middle

of the road” handcuffs from the property room, then went to the Medical

3 Det. Hergenroeather also identified People’s Exhibit 58, a piece of paper
from the black plastic bag that said “please do not disturb” (37 RT 4719);
Exhibit 59, a handwritten “to do” list and Exhibit 60, an enlarged copy of
the “to do” list (37 RT 4720).

3 Photographs of the trash can are displayed on Exhibit 15. (37 RT 4727.)
Exhibits 16 and 17 are photographs of the body at the medical examiner’s
office. (37 RT 4729.) Exhibit 16A depicts a scarf around the victim’s
neck. (37 RT 4729.)
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Examiner’s Office. (Ibid.) He took more photographs while there with Dr.
Sperber. (37 RT 4756.) He has seen marks from handcuffs on other
people. (37 RT 4757 The handcuffs were placed on the victim’s body,
with her arms behind her back; a mark on her back was close to where the

handcuffs were. (37 RT 4760.)

The apartment on Benecia Street was searched after Calvin Parker
was removed; it appeared to be clean. (37 RT 4762.% He, Sgt. Holmes,
and Tom Washington walked through the apartment; then Holmes left, and
he and Washington began collecting evidence. (37 RT 4764.) After
inspecting, they marked locations of evidence with placards. (37 RT 4765.)
In the living room, they found a white laundry basket with cleaning
supplies. (37 RT 4767-68.) There was a manila envelope containing
identification, papers, and photos of Ms. Gallego. (37 RT 4768-69.) He
confirmed her name from the identification; one of the photographs was
altered, with large breasts drawn on. (37 RT 4770.) In the closet, he found
plastic bags matching the ones in the dumpster, and a Nash scarf. (37 RT
4771.)

In the dining room, investigators found Ms. Gallego’s car keys and
some papers, including a handwritten note about how to drive a car with a

clutch. (37 RT 4772.) Cleaning supplies and a plastic bag of trash were

¥ Det. Hergenroeather identified People’s Exhibits 9 and 10, photographs
taken with Dr. Sperber (37 RT 4757); Exhibit 61, a photograph of the
victim’s back (37 RT 4758-59);and Exhibit 62, a photograph showing
handcuffs close to a mark on the victim’s back (37 RT 4760).

3 Det. Hergenroeather identified People’s Exhibit 35, a diagram of the
apartment that is marked to show where evidence was found (37 RT 4763-
64); Exhibit 63, a photoboard with photos of the interior of the apartment
(37 RT 4765-66); Exhibit 13, photos of the apartment (37 RT 4767-68);
Exhibit 64, a manila envelope with photos and identification of the victim
(37 RT 4768-69).

35



found in the kitchen; the bag contained a torn check, number 201, from Ms.
Gallego’s account. (37 RT 4774-75.) A knife was also collected. (37 RT
4775.) Several credit card applications were found, as well as a personal
information sheet and $194.30 in cash. (37 RT 4777-79,4781.) Among
the papers was check number 202, made out to Calvin Parker, and receipts
for a Rug Doctor rental, a U-haul rental, and a purchase at Home Depot.

(37 RT 4787.)

In Ms. Gallego’s bedroom, it looked as if things had been cleaned
and moved; photographs were taken. (37 RT 4782-83.) Ms. Gallego’s
bathroom appeared clean. (37 RT 4787.) Blood was found in Ms.
Gallego’s bedroom; her bedding was not found. (37 RT 4821-22.)

There were cleaning supplies under the sink in Mr. Parker’s
bathroom; an electric shaver was noted. (37 RT 4790.) In Mr. Parker’s
bedroom, they found a quantity of papers, and medication, clothing,
bedding, posters, and cassette tapes. (37 RT 4792.) Papers were in various
locations in the room. (37 RT 4793-96.) A Ralph’s receipt dated August
13, 2000 included garbage bags and Rubbermaid. (37 RT 4797.) A lined
paper stated, "I am sorry that I'm not able to finish my shifts." (/bid.) A
note began with "the loudest clap of thunder"; another item was a letter
beginning with, "I didn't feel much like talking last night." (37 RT 4798.)
Numerous items described as “pornography” were found; the jury was told
that the items they saw were 1% of the quantity collected. (37 RT 4803;
descriptions of the items are found at (37 RT 4802-11.)

During the search of the apartment, the detectives were called away
because a mattress was found, matching the box spring remaining in Ms.
Gallego’s bedroom. (37 RT 4812.) Photographs were taken, and the
mattress was taken to the lab. (37 RT 4813.) No handcuffs were found
during the investigation. (37 RT 4823.)
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In Ms. Gallego’s car was a Chevron service station receipt bearing
the name Erik Smith. (37 RT 4814.) The vehicle was registered to Ms.
Gallego. (37 RT 4815.) After collecting evidence from the car, they
examined and photographed the U-haul and a blue dolly. (37 RT 4817.)

Tlana M. Ivascu testified that on August 13, 2000, she was in her
second floor apartment facing the Petsmart parking lot (33 RT 4072) when
she saw an African-American man back a U-haul truck by the dumpsters;
the man wore black gloves, and flicked something into the side yard. (33
RT 4074-5.)2 The man partially opened the back of the truck and put two
garbage bags in the dumpster; she also saw part of a Rug Doctor shampoo
machine in the back. (33 RT 4075-6.) Then he drove away. (33 RT 4075.)
After she heard about the crime, she called police, on the 15th. (33 RT
4077.)

Gary Spencer testified that on August 14, 2000, he was the acting
watch commander with the Carlsbad police department, when a call came
in about a trash can; an officer could not find the can, but he looked later
and located it. (34 RT 4101-3.) The lid was almost closed when found; he
looked inside, and saw what appeared to be plastic over hair and skin. (34
RT 4103-4.) He then secured the area and notified the detective division
and the evidence technicians. The can was 4-5 feet from the sidewalk. (34
RT 4105.) The can was located some distance from Interstate 5; routes to

the scene are limited by barriers. (34 RT 4107-9.)

Richard James Carlson, a detective with the special investigations

unit of the San Diego police department, was assigned on August 15, 2000

3 Ms. Ivascu identified People’s Exhibit 11, four photographs depicting
apartment views and Petsmart parking lot (33 RT 4072) and Exhibit 12,
four photographs depicting a U-haul van, exterior and interior Views.
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to assist with surveillance of a residence at 1266 Benicia Street, Apt. 2. (34
RT 4112.)® He saw a black male enter the apartment using a key, go back
out for a mop and bucket, and eventually leave. (34 RT 4113-14.)
Approximately six officers were involved in the surveillance. (34 RT

4114.) Calvin Parker was arrested. (34 RT 4115.)

3. Events Post-Offense.

Timothy Edward Dwyer owned a U-haul truck rental dealership.
On August 12, 2000, he got a call from Calvin Parker to reserve a truck.
(35 RT 4420-21.) Mr. Parker reserved a 10 by 14 foot truck, and arrived on
a bicycle. (35 RT 4422, 4424.)*! His credit and other information was
recorded. (35 RT 4422.) The truck was returned on August 14; it had been
driven 254 miles. (35 RT 4438.) He did not notice handcuffs on Mr.
Parker’s bike. (35 RT 4451.)

Joshua S. Dubois was between homes in August, 2000, just before
beginning medical school, and sometimes stayed with his girlfriend at her
apartment on Benecia St. in San Diego. (36 RT 4519.) On Sunday, August
13, 2000 he and his girlfriend had plans to go to Huntington Beach; they
saw a U-haul in the parking lot of the apartment building. (36 RT 4519.)
That night, he slept in the living room; he was awakened twice, by car
doors slamming and once by what sounded like duct tape coming off a roll.

(36 RT 4528.) He heard the duct tape around 3 a.m. on August 14; the

40 Det. Carlson identified People’s Exhibit 13, six photographss of the
Benicia St. apartment, labeled A-F, interior and exterior views. (34 RT
4113))

4l Mr. Dwyer identified People’s Exhibit 26, an original U-haul truck
receipt dated August 12, 2000. (35 RT 4426.) He identified his truck,
depicted in Exhibit 12. (35 RT 4430.) He identified Exhibit 27, which
contained information about the return on the back. (35 RT 4437.) Exhibit
29 is the customer copies of the original receipt. (35 RT 4442.)
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sounds continued for about an hour, and he asked his girlfriend if someone

was moving. (36 RT 4529-30.)

Vicki Niderost is a bookkeeper at Home Depot’s Balboa/Genesee
location. (36 RT 4536.) In August, 2000, she was assistant store manager
at the Sports Arena store. (36 RT 4537.) Detectives asked her to look up
some bar codes; she tracked Calvin Parker’s purchases. (36 RT 4539-40.)2
He bought bolt cutters on August 13 at 8:46 a.m. (36 RT 4544.) Credit
card and other information shows up on the printout; she was able to
determine what other purchases were made. (36 RT 4547-48.) Mr. Parker
rented a Rug Doctor carpet cleaner and bought carpet shampoo on August
13 at 9:04 am. (36 RT 4549.) On August 12, he purchased a trash can and
hand drill at the El Cajon store. (36 RT 4556.)

In August, 2000, April Carey was a teller at the Wells Fargo bank,
at the Fashion Valley Branch located across from the mall. (36 RT 4568.)
She was working on August 14, 2000; a particular transaction about 11:30
a.m. that day stands out. (36 RT 4569.)2 A man wanted to cash a check
for $350, she checked his identification, and then she tried to process the

transaction on a different computer because they were having computer

42 Ms. Niderost identified People’s Exhibit 36, 18-inch bolt cutters by Ohio
Force. (36 RT 4541); Exhibit 37, a record of the purchase of the bolt
cutters (36 RT 4544); Exhibit 38, a record of rental of a Rug Doctor
shampooer (36 RT 4549); Exhibit 39, an imprint of Mr. Parker’s credit card
(36 RT 4550); Exhibit 40, an original set of receipts for the Rug Doctor (36
RT 4550); Exhibit 41, a record of purchases of a trash can and hand drill
(36 RT 4554); Exhibit 42, a SKU look-up document regarding the trash can
(36 RT 4561); and Exhibit 44, a hand drill (36 RT 4567).

8 Ms. Carey identified People’s Exhibit 45, check 202 payable to CP for
$350 (36 RT 4570-71); Exhibit 46, an enlargement of that check (36 RT
4571); Exhibit 47, Calvin Parker’s driver’s license (36 RT 4573); and
Exhibit 48, a board with 6 photographs from Wells Fargo (36 RT 4578).
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problems. (36 RT 4570.) She noted Mr. Parker’s driver’s license number
on the check, which was to be drawn on Patricia Gallegos’ account. (36 RT
4572.) Mr. Parker left because the transaction did not go through; security
cameras took pictures during the transaction. (36 RT 4577.)

Gerardo Villa was a teller at a Wells Fargo branch located in El
Cajon, in a Ralph’s supermarket. (36 RT 4591.) On August 12, 2000, about
2:10 p.m., a man tried to cash a check for $350 or $300; the check was No.
200 on Patricia Gallego’s account, made out to Calvin Parker, and there
was a discrepancy between the numerical amount and that written out on
the check. (36 RT 4591-94.)* Mr. Villa reconciled the discrepancy, and
Mr. Parker was paid $300. (36 RT 4603, 4599.)

Jeri Wilkinson is a Wells Fargo fraud investigator. (40 RT 5174.)
Patricia Gallego had a checking and savings account at Wells Fargo; Calvin
Parker has a checking account. (40 RT 5176.) Ms. Gallego’s checking
account was linked to an ATM card. (40 RT 5179.) Check no. 200 was
cashed for $300. (40 RT 5182, 5185.) A California driver’s license
number was at the top of checks 200 and 202. (40 RT 5188.) He produced
still photographs from a video camera. (40 RT 5191.) On June 20, 2000,
Ms. Gallego had $4,135.62 in her savings account. (40 RT 5201.) Calvin
Parker’s account shows purchases at Home Depot stores, Ralph’s, and a
truck rental, and withdrawals of cash, between August 12 and 14, 2000.
(40 RT 5221-24.)

Robert Morton is a manager at the Plaza Camino Chevron in

Carlsbad. (36 RT 4662.) On August 15, 2000, he remembers a man

# Mr. Villa identified People’s Exhibit 49, check no. 200 (36 RT 4592);
Exhibit 50, an enlargement of the check (36 RT 4594); and Exhibits 51 and
52, printouts of the transaction (36 RT 4596.)
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pushing a 1993 Ford Escort into the station. (36 RT 4663.) The person, an
African-American man, said he had been there earlier to purchase a car
battery; he gave his name as Erik Smith, and said he had been in the
parking lot all night because he could not start the car. (36 RT 4664-46.)2
Mr. Morton’s technician could not find a problem, which is what they told
the customer when he returned. (36 RT 4667.) However, Mr. Parker could
not start the car; it looked like he did not know how to drive a stick shift.
(36 RT 4668.)

Edward Lee was a jailhouse informant who met Mr. Parker in jail,
after Mr. Lee was arrested on drug-related charges. (40 RT 5330.)% Lee
testified that Parker told him he was in jail for murder. (40 RT 5332.)
Parker allegedly said he planned to marry a girl from Brazil for $2,000, so
she could gain citizenship; but he decided to do another thing because she
allegedly had $15,000 in the bank. (40 RT 5334.)2 Parker discussed
cutting her fingers with bolt cutters. (40 RT 5335.) Parker allegedly

thought no one would notice since she was from a different country. (40

4 Mr. Morton looked at People’s Exhibit 53, a board containing 4
photographs of the interior of a car, and said it looked like the car that came
in, but he repairs dozens of cars a day. (36 RT 4664.) Exhibit 54 was the
service repair order for customer Erik Smith, and exhibit 55 noted that the
customer paid cash. (36 RT 4669-70.)

46 Mr. Lee also pled guilty in August 2000 to violating a restraining order
precluding him from being near his mother; he denied that loccurred until
confronted with a certified copy of the judgment. (40 RT 5348-49.) He
lied to the police when arrested, giving his brother’s name. (40 RT 5373.)

47 Bank records indicate that Ms. Gallego had approximately $4,000 in her
savings account. (40 RT 5201.)
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RT 5337.)% According to Lee, the body was disposed of in a dumpster.
(40 RT 5342.)2 He claims Parker told him he drained the blood from her
body in the bathroom. (Ibid Y™

4, Forensic Evidence.

Dr. Christopher 1. Swalwell, deputy medical examiner, performed
an autopsy on Patricia Gallego on August 15, 2000. (34 RT 41 16-18.*
Ms. Gallego’s body arrived in a plastic trash can. (34 RT 4119.) The body
was wrapped in plastic, and there was moisture inside but no blood; the
body was naked except for a scarf. (34 RT 4120-21.) The scarf was tied in
a double knot; it was removed by pulling it over her head, without untying
the knot. (34 RT 4123-24.) Sexual assault swabs were taken. (34 RT
4124.)

There were several areas of discoloration on the body, some from
injuries and some post-mortem, due to decomposition. (34 RT 4125.) He

was unable to determine a time of death, but estimated two to three days

£ Other evidence demonstrates that Mr. Parker knew Ms. Gallego had
friends, some of whom he also knew, and that Parker was aware of her two
jobs.

% Ms. Gallego’s fingers were found in a dumpster; her body was found
elsewhere.

30 Although the alleged draining of blood was a favorite theory of the
prosecutor, it was not supported by forensic or any other evidence than the
word of this jailhouse informant.

3l Dr. Swalwell identified People’s Exhibit 14, a certified copy of the death
certificate (34 RT 4118); Exhibit 15, three photographs of the trash can
containing the body (34 RT 4119); Exhibit 16, 2 autopsy photos depicting
head and neck views (34 RT 4121); Exhibit 17, a